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A COMPARATIVE ANALYSIS OF THE PROVISIONS OF LEGITIMACY
AND PATERNITY UNDER THE CHILD’S RIGHT ACT AND ISLAMIC
LAW IN NIGERIA

Dr. Sani IDRIS
INTRODUCTION

Children, by reason of their age, physical and mental immaturity constitutes one of
the vulnerable groups in the society. They are dependants on parents/guardians who

are adult for their necessaries of life. They need care, attention and guidance. They

require as of right shelter feeding, clothing, education, religious upbringing as well

as medical care for them to turn up well into the society as responsible citizens. The

rights of the child are being neglected and abused by parents/guardians in so many
ways such as inadequate provision of sexual abuse to mention but a few, which in

turn affects the wellbeing of the child. Every child has the right to proper parental

care and guidance irrespective of any contending issue on paternity.

It is pertinent to establish a point about the laws in issue, the context of each depends
on its background. Thus law, has been defined by the new encyclopaedia Britannica
as the discipline and profession concerned with the customs, practices and rules of
conduct of a community that are recognised as binding.' It is therefore expected to
find conflicting principles arising from provisions of the two laws emanating
particularly from the fact of differences in customs, traditions and practices applying
in diverse communities espec1a11y one with an established tradltlons rules and
practices as Islam. :

Children found in dlsadvantaged position in the society raised a great deal of
concern which led to accounted for their needs being the Geneva declaration of the
rights of the child in 1924; universal declaration of Human Rights, the Declaration
of the rights of the child adopted by the United Nation General Assembly on 20-11-
59 and the adoption of its convention on 20-11-89.

Nigeria having signed the convention on the Rights of the child is making conscious
efforts to domesticate it in all the states of the federation within their peculiarities in
terms of culture and religion. Accordingly, the child’s Right Act 2003 is applicable
to the Federal Capital Territory having been passed into law and the federal
government is exerting pressure on all the states of the federation' to follow suit.
Some few states such as Nassarawa, Plateau, Taraba, Ekiti, Enugu, Ogun, Anambra
& Bayelsa have adopted and passed the Act into law with some few amendments to
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One aspect of the Child’s Right Actthahmterestmgly agitates our minds is Part VII
relating to the method for determining the paternity or maternity of a child.

The Act prescribed the use of scientific test for doing so. This is in contrast to
Islamic law under which marriage: is: the;,only:recognised means of determining
paternity of a child. Illicit relationship is unlawful and carries heavy penalty.

By and large it is important to inquire about the rationale of the,Act jnjprescribing
the use of scientific test to determine paternity or maternity. It is submitted that the
reasons .may .not-be:far fetched, it.is probably to -ensure-that each child. have:a
secured parentage which. carries with it other.attendant responsibilities such as those.
envisaged under section 20 which provides for parental guidance: with respect to the
child. .Section. 52(2)(a), .(3), (4) & (5) which vest court with-the power,to order,
parent to contribute to maintenance of a child. Section 68(5),(7), (8) & (9)a) & (b)
which gives the.family court. power to make order conferring: parental responsibility.
on a father with or without his consent. This.type of order is in particular relevant to.
children born outside marriage. In contrast, under. Islamic law,once there js-no
marriage between the parties the man can not assume or be given paternity of a child
neither can-the child be legitimate. Hence the issue of assummg responmblhtles,
rights and duties as enumerated above does not arise. = ., NN LN
It is therefore the aim of this discourse to examine and review the prov1510ns of part
VII of the Act on determining paternity or maternity of a child in the light of Islamic
Legal provision on the subject. :

The fundamental issue to be examined and clarified is whether the prov151ons of part
VII of the Child’s Right Act is in agreement and reconcilable with the provisions of
Islamic law or not. If it is not, whether it would be acceptable to the Muslims and on
what terms, especially in some of the Northern states where they are predominantly
Muslims; and considering that there are very clear and unambiguous provisions
under Islamic law on the subject to which some of the provision of the Child’s Right
Act seems to be in conflict; thus creating the basis of controversy and resentment by
the Muslims. In order to create more understanding on the divergence of pnnclples
we intend to examine these differences here below.

Legitimacy and Paterm'ty

Definition:- :

Legmmacy has been defined as the status of a person who is born w1thm a lawful
marriage or who acquires that status by later action of the parents, and that it is the
legal kinship between a child and its parent or parents.’

2

Gamer B.A., 2004 Blacks Law Dictionary, 8" Ed. West Publishing Co., USA p. 920
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Whereas, “Patcrnity”, has been dcfined as the state or condition of being a father

especially a biological one.”

Consequently, the antonym of ’legntlmacy is 1lleg1t1macy Illegltlmacy is defined as

the status of a person who is born outsnde a lawful marriage and who is not later

legmmated by the parents.

On the other hand Legxtlmacy under Islamlc law may be defined as the relationship

of a child to its parents; it is restrlcted to the descent of a child from its father created

through marrlage only. Marriage is contracted for the purpose of legitimizing
. progenies, ‘so 'that every child would have a secured identify and lmkage This

therefore implies that paternity can only be secured through lawful marriage.

The issue of legltlmacy and Paternity assumes an important dimension usually when

there is dispute ever same and especially when it arose outside wedlock.

Ordinarily, when a child is born to couple lawfully mamed there is hardly any

question over the legltlmacy and paternlty of the child. ‘Where however the parties

are not married or there is a strong suspicion of unfaithfulness among the marriedy,

couple dispute over paterity and denial of responsibility of the conception of the
child sets in.

In such situation, the Child’s Right Act on the one hand makes prov151ons on how
the dispute is to be settled. On the other hand there are Islamic legal provisions on
how such a dispute is to be resolve for the Muslims. It is clear from the above that
under Islamic Law any child conceived out81de wedlock is illegitimate and there is
no mechanism whatsoever through which such a child would be legitimized.

Under the common law and statutes however, it is clear that an illegitimate child
may be legitimized by the parents. This may be seen as the d1v1d1ng line between

Islamic Law, Statutes laws and Common Law positions. -
Legitimacy and Paternity under the Chlld nght Act E . ' -
The child’s Right Act skilfully and conscwusly av01ded makmg any compelling

provision on legmmacy, it rather confined its prov151ons to determining paternity.
This is probably because its sole aim is to secure a father for the child
notwithstanding whether the child is 1eg1t1mate or illegitimate. Other necessaries for
the child’s wellbeing are taken-care of under some salient provisions of the Act
which compel whoever turns out to be the father to shoulder some responsibilities.
Part VII of the Child’s Right Act makes provision for the use of scientific test in
determining the Paternity or maternity of a child. It provides thus:-

1 In any civil proceedings in which the paternity or maternity

of a person falls to be determmed by the Court hearmg the

', ot . .
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proceedings, the Court may, on an application by a party to
the proceedings, give a direction for:-

(a) the use of scientific tests, including blood tests and
Deoxyribonucleic Acid tests to ascertain whether the
tests show that a party to the proceedings is or is not
the father or mother of that person; and \

(b) for the taking within a perlod to be specifi ed in the ’
dlrectlon of blood or other .. samples from that l

_ person, the mother of that person, the father of that
person and any party alleged to be the father or mother
pf that person or from any two of t,hos‘e persons.

~ The Court may at any timé revoke or vary a direction
" previously given by it under subsection (1) of this section.

Where )
(a) an apphcatlon is made for a dlrectlon under this sectlon
and - '
_(b) the person whose paternity or matem1ty is in issue is
. under the age of eighteen when the apphcatlon is made,
_ the appllcatlon shall specify who is to carry out the
tests :

" " In the case of a direction made on an application to which
subsection (3) of this section applies, the Court
(a) shall specify that the person who is to carry out the test
is the person specified in the application; or
“(b) may where the Court considers that it would be
" inappropriate to ' specify the person referred to in
paragraph (a) of this subsection, because specifying
that person would be contrary to any provision of
" regulations made under section 65 of this Act or for .
any other reason decline to give the direction applied

‘for

The person responsible for carrying out blood tests taken
% for the purpose of giving effect to a direction under this
section shall make, to the Court which gave the direction a

report in which he shall state. .-
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(a) the result of the tests.

(b) whether the party to whom the report relates is or is not
' indicated by the results as the father or mother of the

person whose paternity or maternity as the case may
be, is to be determined, and

. (c) if the party is so indicated, the value, if any, of the
results in  determining whether, that party 1s actually
the father or mother of that person.

The report made under subsection (S)Of tili‘s: section shall be -

(a) received by the Court as evidence in the proceedings
of the matters stated in the report; and

'(b) " in the form prescnbed by regulatlons made under
section 65 of this Act.

Where a report has been made to the Court under
subsection (5) of this section, any party to the proceedings
may, with the leave of the Court, or shall, if the Court so
directs, obtain from the person who made the report a
written statement explaining or amplifying any statement
made in the report, and that statement shall deemed for the
purposes of this section, except subsection (5) (b) of this
section, to form part of the report made to the Court. . -
~Where a direction is given under this section, in any,
proceedings, a party to the proceedings, shall not, unless the

_ Court otherwise directs, be entitled to call as a witness....

(a) the person who carried out the tests taken for the
_ purpose of giving effect to the direction; or , .
(b) . " any person who ‘did any thing necessary for the
“° 7 purpose of enabling those tests to.be carried. out,
unless within fourteen days after receiving a copy of
the report that party serves notice on the other parties
to the he Court may direct, of his intention to call that
" person, and where a person is called as a witness the
party who called the person shall be entitled to cross-
examine that person. e e
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Where a direction is given under this section, the party on
whose application the direction is given shall pay the cost
of taking and testing blood or other samples for the

" purpose of giving effect to the direction, including any
expenses reasonably incurred by any person---

~(a) in taking any step required of the persen for the
purpose,and

"

. (b) in making a report to the Court under this section, but
the amount paid shall be treated as ‘costs incurred by
the party in the proceedlngs

The Act however, appears ‘to' be liberal on the 'provfsions"of section 67
administering scientific test since it subsequently makes submission to the te

taking of

sample voluntary, a putative parent may decide to withhold hi

consent. In this respect the Act provides:-

1.
2.
it ;i:
¢y )
3.
4,

Subject to the provisions of subsections' (3) and (4) of this
section, scientific 'sample which is required to be taken from
any person for the purpose of giving effect to a direction under
section 63 of this Act shall not be taken from. that person

except with his consent. ‘
The consent of a child who has attained the age of sixteen years
to the taking from himself of a scientific sample shall be as
effective as it would be if he had attained the age of majority
and where a child has by * virtue of this subsection given an
effective consent to the taking of scientific sample, it shall not

be necessary to obtain any consent for it from any other person.

A scientific sample rhay be taken from a child under the age of

'sixteen years, not being a child as is referred to in subsection

(4) of this section, if the person who has the care and control of
the child consents. !

1
Q

A sc1ent1ﬁc sample may be taken from a Chlld who --------

. . . ‘- , ,-."'; Lo
e [ P P iy joet B

4 Section 63, Part VII Child’s Right Act 2003
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a. . is §uffcr!ing from mental disorder within the meaning of
. - . any relevant law in Nigeria,and ., + . = . .

. b. . is incapable of understanding the nature and purpose of
~ the scientific tests, if the person who has the care and
control of the child consents and the medical

' . ..., practitioner in whose care he is has certified that the
+, taking of the screntrﬁc sample from the child shall not

be prejudicial to his proper care and treatment.

Y

5. The provisions of this ‘section are “without prejudlce to the ;:
prov151ons of section 66 of this Act S T
BERVESTE IR B R SRIEATY &
From the above 1t is clear that the SO called free. consent of the putatlve parent to
submit to the test has been crippled by-the.combined effect of subsection (5) when
read along side section 66. The combined interpretation gave the court a wide
discretion of drawing an inference from the refusal, of any of the disputing party to
consent. The resultant ¢ffect of this provision may lead to the presumption of quilt
by shifting the burden of proof to the non consenting party due to his/her refusal to
consent. The court may hold him responsible for the pregnancy.- The Act further
added that:-
The Minister may by regulations make provisions as to the manner - -
of giving effect to directions given under section, 63 of thjs Act
and, in particular, the regulations may....
(a) provide that scientific samples shall not be taken,except by | . o, |
such medical practitioners as may be -appointed_ by the 't
Minister. . .. - . . 0 ceaa cursiuA

N . '.‘&‘4- .
L] [SAFY L

(b) regulate the taklng, 1dent1ﬁcat10n and transportmg of the
scientific samples P L AR

»

(S TR A
{c) require the production, at the time when a scientific sample : ¢
. .is to be taken of such evidences as to the; identity of the
.-person, from whom it is to- be, taken, as may be prescnbed

" by the regulations. e v ] s e

(d) .. require any person from whom a scientific sample is to be
taken, or, in such cases as may be prescribed by the
regulations, such other person as may be so prescribed, to

—— K
A Ve ;

Ibld Sectlon 64 . . -‘ ¥
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(®)
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()

state in writing whether he or the person from whom the

» sample is to be taken, as the case may be, has during such

period as may be specified in the regulations suffereo from
any such illness as may be so specified or received a
transfusion of blood.

provide that scientific tests shall not be carried out except
- by such persons, and at such places, as may be appointed by
the Minister. -

“prescribe the scientific ‘tests to be carried out and the
manner in which they are to be carried out.
regulate the changes that may be made for the taking and

~--testing of the scientific samples and for the makmg of a-

report to a Court under section 63 of this Act.

" make provision for securing that, so far as practicable the

samples to be tested for the purpose of given effect to a
direction under Section 63 of this Act are tested by the

same person.

prescribe the form of the report to be made to a Court under

" section 63 of this Act.®

"he Act further provides:-

(1)

Q)

Where the Court gives a direction under section 63 of this
Actanda . person fails to take any step required of him
for the purpose of giving effect to the direction, the
Court may draw such inferences, if any, from that
facts as appear proper in the circumstances.

Where, in"any proceedings in which the patemity or

- maternity of-a child falls to be determined by the Court

" . "hearing the proceedings, there is a presumptlon of law that

the person is legitimate then if;

(a) - a direction is given under section 63 of this Act in '

]

those proceedlngs and

Ibid Section 65

L. 25-26
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(b) a party who is claiming any relief in the proceedings . ~ "»
and who for the purpose of obtaining that relief is . ',
entitled to rely on the presumption fails to take any -
step required of him for the purpose of giving effect
to the direction, the Court may adjourn 'the hearing .

from such period as it thinks fit to enable that party
to take the step required. |, : . :

(3) . .. If at the end of the period referred'.to in subsection (2) of .
this section, the person fails without reasonable cause to IS
~ take the step required, the Court may, without prejudice to - "
subsection (1) of this section, dismiss his claim for relief .-
notwithstanding the. absence. .of ev1dence to - rebut the
presumptlon . L e

.3 _

J(4)' ’ Where a person named in a direction under section- 63 of ... . .
this Act fails to consent to the taking of scientific sample : =
from himself or from a child named in the direction of :
whom he has the care and control, the person shall be - -

— deemed for the purposes of this section to have failed to
' take a step requlred of him for the purpose of g1v1ng effect

| to the direction.’

In order to safeguard and ensure accuracy in the process of the test the Act provides
punishment for impersonation in the following section.
If, for the purpose of providing scientific sample for a test required
‘to give effect to a direction under section 63 of this Act, a person
_, impersonates another, or proffers a child knowing that it is not the
" child named in the direction, that person commits an offence and is -
liable on conviction to a fine not exceeding ten thousand Naira or.
imprisonment for a term not exceeding one year or to both such <

fine and 1mprlsonment

The combined effect of the provisions of sections 63 — 67 above is to facilitating the
resolution of dispute over the paternity of a child. Scientific test which may to a
greater degree provide an answer to who is the father or mother of the child in issue

ot Ty

———

Ibid Section 66
Ibid Section 67
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through observing the biological characteristics of the child and the disputing
parents. Whatever the result turn out to be is admissible in evidence.

Ordinarily the use of scientific test to determine paternity would be a panacea for a
child in a community of people whose values needed guide to handle the upbringing
of children born through adultery and extra marital relationship. Hence wishes to
adopt rules to enable the acceptance a child born outside marriage. The provision of
Part VII would readily apply to such category of people. -

Whereas for the Muslims, Islamic law do not in any way approves or condone
adultery or extra marital relationship hence it prescribed very stiff punishment for
those involved in it. Moreover, under Islamic law disputes over paternity either
arising among married couple or outside ‘wedlock is a combmatlon of civil and
criminal processes. - T LT o ~

Furthermore, under Islamic Law ' the only way - of- establrshmg/determmmg
legitimacy is through marriage, notwithstanding any scientific test. If the pregnancy
occurs as a result of extra marital relationship, the child cannot be a legitimate child
of the purported father. The position remains the same even if the adulterous father
owned up to his responsibility for the pregnancy. The parties both the adulterous
father and mother are to be punished for their offence and the child and its
responsibilities belong to the mother alone and in her absence it goes to her
relations.t . .

Similarly,. Islamic Law .has a settled rule for determmmg legitimacy between
married or divorced couples. It is based on both mlmmum and maxrmum period of
human gestation.

In the light of this background it is clear that the provisions of section 63 - 67
Child’s Right Act is in coriflict with the prov1srons of Islamic Law Consequently, it

is contrary to the Muslim’s 1deals

Legitimacy and Paternity under Islamtc Law - + - '
In contrast to the Child’s Right Act and other legal systems legltrmacy and paternity
under Islamic law is unique and strict. This is because of its strict legal provisions
against extra-marital affairs. It has been recogised by the Act that:- 1. one can have a
child through - illicit intercourse as a ' legitimate child * by accepting and
acknowledging his responsibility for the conception of the child; 2. A man can claim
or accept paternity of a child that is known to have been delivered outside wedlock.
3. An adopted child can be legitimized with all the rights and privileges of a
biological child. Islamic law on the other hand does not recognise any means of
acquiring the status of legitimacy and its mcrdences but through a mamage contract
This position is made clearer below. "

Establishment of legitimacy and paternity under Islamic law -

VOL. 25-26 .. 140
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a.) Through Marriage., - |, R B
Marriage is the legal basrs for the status of a ch:ld’s lcgmmacy and for all the rights
flowing from a father.
The general principles of legmmacy under Islamlc law dlctate that a child i lS for the
bed al-walad-lil firash, meaning any child born in marriage wedlock is presumed to
be legitimate until the contrary is proved. ., .. .
Legmmacy or paternity under Islamic Law does not admit of posmve proof This is
because the connection of a child to its parents is secret; and, once it is established,
‘can not be revoked at will of the father neither would the child be allowed to deny its
" father., It is also fundamental that the father should be one perhaps that accounts for
. the prohibition of Polyandry in Islam. _Thus any. woman who misplaced her child’s

. legitimacy would be denied the bliss of etemlty, In thls regard the Holy Prophet is
reported to have said:- . .. .- . ‘ :

' “A woman who mzsplaces a chzld s Iegztzmacy R
by relating its descent to someone who is not ,, - :. .. :

; r responsible for its conception has committed ,, v,
a grave sin, alienated herself from Allah and ', ..¢ . o

. will be denied the bliss of etermty Ceme L e

1 v .
FRRIY U I . . . P )
-

-g i [

’ ¢ NI

. 8 ?* ,::- '-.

u On the other hand a father who obscures his chlld’s legltlmacy by denymg hlS
respon31b111ty for rts conceptlon has offended God and inflicted upon himself
' umversal disgrace.’® It is to ensure the child’s right-to legltrmacy which also made
- the law to adopt an extreme .measure on the principles. of establishing a secured
parental identity. Thus under Islamic Law, a Chlld 1s presumed legltlmate under the

~ following circumstances:-

v, . A Ifbom after s1x month of marrlage by 1ts parent untll the contrary 1S
y o - Lproved, . . . : C e i Sy T g
.., ., If born.. two year,s after d1vorce of its parents untll tthe contrary is

| . proved But some jurists ‘extend the perlod to four years. Provided in

. . v . . all cases, the mother remained unmarried since the termination o,f the

,z, .. ' < mamage IR T ;'., W ety e ! il‘ Wl e U “

« This in effect means if a husband and a wife cohabits and the w1fe gives brrth six
month. thereafter, the Chlld 1S, regarded as, the legitimate; child ;of .the husband.
Similarly, if she gives birth two years after the dissolution of such marriage either by
divorce or death and she remained unmarried, the child shall be the legmmate -child

of the former husband except upon cogent concrete -and convincing reasons it-is
\n

lat

provedotherw1se. ORI I ARV OO SRV Y s SRR SRS PR X SRS IR A N IRENT

Nt i . . . g ~ ',, ey, ,J R 2 R " “\‘ 'g s ¢ <}
LTS MU NN T PP I CIURU IR S PRNSS B Y SR PR IRLINES 1Y Pk IS ELO Va bl
e ETTRUNLTUNL NSRS S ISP e B B PO A iy 2ved B eaenone Tt leeau

s 0Abdal At‘l H:11982 The- Famlly Structure in Islam, Islamie Publication Bureau; 'Lagos ‘Nig. P. 190
IbldP 190 NS 'w lj' .t_ ,‘ T ‘( 'lr‘l ?\;O - tis \' ‘3l 3 { '~ I “J \ \“
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On the other hand, any child bom before six month of the marriage or after two
years or four years respectively, since cessation of cohabitation, the child would be
considered to be 1lleg1t1mate This is conclusnve and 1nebuttab1e presumptlon of
. law. . v R TP M . ! L e
The jurists are however not unanimous on the time from when to start countmg the
month. Is it from the time of marriage or from the beginning of ‘Consummation?.
According to the ‘majority" of ‘them, it 'is to "be counted from the date of
: consummatlon But according to Hanafi Law 1t is to be counted from the time’ of
. marriage." Accordingt6 some 'of ‘the jurists in that-school intercourse is not'a
" condition 'in the establishment of legitimacy even though they’conceded that before
- this principle-is upheld, it is absolutely necessary that the spouses must have met in
an environment where intercourse could be presumed.'t "ty e
By and large where it was established that the child was conceived out51de wedlock,
then the child’s descent would derive from the mother only while the father, would
be denied paternity as a puhitive measure. Thus should a2 man impregnate a woman
through illicit relatlon and then mames her the Chlld w111 not be legitimate child of
the husband. SRR ~ ‘ '
Looking at the moral decadence in the society-of today however, it is questionable
.~ whether actually the denial of paternity would serve as a punitive measure against
* the adulterous father. This is because in most cases especially in the Hausa Muslims
B ‘Commuinity people view such happening as a taboo, thus a person that i 1mpregnate a
‘woman -always try- to disassociate’ himself’ from responsibility”‘.It 'is* therefore
observed that the denial of patemlty would rather serve as-a blessing'in dwmnce to
. the'adulterous father.. ™~ - N I SECE R
The status of legitimacy is of great 1mportance to a child wellbeing that is why a
husband is cautioned seriously against doubting ér questxomng the legltlmacy of his
. .wife’s child born in wedlock within the stipulated minimum or maximum period of
gestatior. He is advised on the consequences of making any hasty decision in
expressing his misgivings.” However, should he accuse his wife of extra-marital
. affairs by denying the paternity of her child; this would lead to 4 course of mutual
imprecation or double testlmony to end the mamage with“a special type of
 irrevocable talaq by lian."? After which the parties are separated completely and
according to Maliki law, it create a permanent bar for remarriage between them."?

1 ' L I
T S .

. . \

"! Imam F. H. Mansur, ND Fatwa-i-Kazee Khan Vol. 1, Book II, P. 130 oo L

2 Holy Qur’an 24: 6 — 9 which provides — And for those who launch a charge
against their spouses and have (in support) no evidence but their own, their
. ‘solitary evidence (can be received) if they bear witness for times (Wlth an aoth)
by God that they are solemnly telling the truth. AR
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Where such happens, the child would be linked and identified by the mother’s name.. :
The father is excused by virtue of his oath. If he swears on a lie he wxll be pumsh by
God either in this world or in the hereafter, - -. . - - ., - ..,
As observed earlier when paternity is denied to the adulterous father and the child is ;
related to the mother, such is considered as penalty to. the father for his mlsconducn :
It is a punishment to the adulterous father because he may. be in dare need to take the
child. It is as well punishment or penalty to the mother to be saddled. with. the ;.
responsibility of .a child without ,a;father, for allowing herself to be used without ,;
marriage‘, PR TR T ST 28 x EIETRE & LR TS TN S TS T O KNSy ’lnn""l;‘ﬂ} 3' AL IS TI LAEEE SRTPR TR T
However, the mother: is given the ‘apparent and mcontestable nght of. matemlty and ’
in spite.of her misconduct her relationship-to the child is neither to be. severed nor «,
questioned. : 3 : AL TVETE I B
What:-might haveracceunted for:this: legal proposition, may..bo ‘the, recogmtlon,of
mother-child attachment,, which ¢an_not be, subject of any.dispute.z;It may also be .4
because of the child’s various:needs which normally:jt is only the mather; thattoould i
satisfy them. adequately,.or. probably because of, the unique relationship: 6f mother to;x..
thechild, which the-Qur’an«clearly characterised as thus:=uit tusit i side &idi 2 om
o B sr 3,001 B £ o(And we have enjoined on man (ta-be sciri:z sy "o Loviews
<41 10fiy ;,_u_,‘,; 1ur 0- 2.°g00d). 105 his. parents,; in trqvail upon,::iiji ol Lﬁ:lﬁ':u:):)
Pog b oUindt oy yeutravail did his mother begr him and indg 8 b g8
sank e L (- years twain was his weamﬂgt et a2, Tste a4

5 ety Lt u Tt ot Tt 0 Digse ,¢ 5 9.t .; : 'u-'a)-\i Jh.'], IARE I :\‘..,::JZ' I A
In anotherve[se the Qur an prov1des M3 PO DGO FINE LG Lo SR E sng e T
ol w0 bricdeg 2.4 ‘«_d SNETA W 2¥ SRR BRIV L B SN G Ju,"“ W b W “_F: IS0 Bias
e pysgd anian o b . Lidn pain did his mother beax him, and.. St e vine
1500 Yo wae o - o, o in pain she give him birth, the carrying ., . 10} Ay b
Ces e iy sa b ne . Of the child to his weaning is a period - a:: sl et g
 of thirty months......"" T duecog

P S Pl T i e TR LT et 2l s
7 ~ ‘ . e vy Ny Y i" ¢ ) ‘.

' And the fifth (oath) (should be) that they solemnly mvoke the curse of God on

. themselves if they tell a lie.. ©++ © ¢ -~ SKIAE B RS

- But it will avert the pumshment from the wife, if she bears witness four tlmes
(with an oath) by God, that (her husband) is telling a lie.- *t -2~ * - " *
And the fifth (oath) should be that she solemnly invokes the wrath of God an
herself if (her accuser) is telling the truth. e -

. ; : Y
! . oyl NT I (AR HN

13 Abdal’Ati H. op. cit. R R LN TRV E I LV LU BT S PSS BN
' Holy Qur’an 31:14 S E TIPSR T T
' Ibid 46:15 ‘
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Based on the foregoing discussion and authorities, where there exists between a man -
and a woman the relationship of husband and wife or such semblance as recognised
by law, the children are either admittedly the lawful children of the man or capable *
of being made so by his acknowledgement. The semblance of lawful marriage for- -
this purpose includes both 'void and voidable marriage, -where it subsisted in
bonafide ignorance of the bar, legmmacy here results from the absence of criminal
mtentonthepartoftheparents R PR T R T L S eI L R SN O
It is clear that, to ascertain legmmacy through marriage, ‘it is necessary to have
recourse to the concept of miniimum and maximum period of human gestation, it is ' ' -
as well clear that the period is determine based-on the date of actual consummation:
or the date consummation ceased to take place and not on.the duration of the :
marriage or divorce. Y
There is unammlty of opinion among the Sunnih schools that the minimum period of -
human gestation is six ' month. ‘With regard to the maximum period however, the *
jurist differ in opinion. - According to Hannafi, it is two years and according to
Maliki, Shafi’i and Hambali it.is 4 years while according to the Shi’ah'law it is ten -
months. This shows that the status of legitimacy of .a child as per the maximum -
period of gestation may vary -depending on- the schools. A child that would be
considered legitimate under the Hannafi law would not be so considered under the
Shia law and a child that imay be consider legitimate under the Maliki, Shafi’i and
Hambali laws would not be so considered under the Hannafi and Shia laws.
Admittedly, it is quite possible to have a dispute over paternity of a child arising
from the minimum and maximum period of gestation particularly-in cases of divorce
and remarriage. For a example a woman may be divorced by her husband at her
early stage of pregnancy and because of th¢ tension’and bad relation between her
and the former husband may“decided to contract a new marnage presumably after
about three months of waiting and she dehvers the chlld in the house of the second
husband. v
Where this is-deliberately done, it W1ll fall wnthm the scope of what the Prophet
condemns and described such a woman having alienated herself from Allah and
would be denied bliss of eternity.!® Thus where such happens it is the duty of the -
court to declare the subsequent marriage null and void and to award paternity of the
child to the former husband. This is because second marriage was contracted during
the period of Idda, since the Idda of a pregnant woman does not expire untll she
delivers her burden.'” The followmg case i3 relevant on the issue.. -

. R ' . : . . . .. !

=

- s '.‘", ‘. .._: ’:; f, : {
16 Abdal’ati H. op. cit. P. 190 ‘

' Holy Quran 65: 4 “.... For those who carry (life within thelr wombs) thelr penod IS
until they deliver their burdens
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"MALARIMA KALLI MINTAR Vs ALH. BUKAR KORI'® *
The Plamtxff/Respondent who was the husband of Damba- the 'second defendant,

brought an action agamst the first defcndant/appe]lant c‘lalmmg the paternrtylof a"

child. o . o PP TLVAr 0 Bt BRI PR B L L B

According to the Plaintiff, Damba the mother of the’ chfld in dispute was ‘married to
him and that’ during thé course of the1r marriage’ Damba fell ill ‘and &' native
medicine woiman Wwas called to examine her ‘and ‘she was, found to be ‘prégnant, and
suffering from threatenied abortion. ‘'Thé medicine' woman admlnlstered some native
medicine to her and the threatened abortion ‘was contained. " ot
Damba was however, later divorced by the plaintiff/respondent, and she married

another man 'who was the appellant and in‘'whose house she gave birth'to a baby girl. "4

But before the delivery her former husband (1 e. the' Plamtlﬂ), on leammg that she
had married, informed her father of her pregnancy for him." ' - Boaeaties ol
After the delivery, Damba awarded the patermty of the child to her husband (1 €. the
Appellant), whereupon' the" plamtlff/respondent instituted'an " action ‘ against the -

i:

4
NS

4]
.

appellant and Damba claiming-the paternity of the child and for the nullification of !

the marriage of both defendants on the ground that 1t was contracted during her *

iddah period. The plamtlff called four witnesses, two of whom were women who
testified that Damba was pregnant before she left the PlaintifP’s house.- ** *** " i
The Upper Area Court granted the plaintiff all the relief’s clalmed, the appellant
being dissatisfied appealed to the ‘Sharia Court ‘of’ Appeal ‘which 'dismissed his
appeal. He further appealed to the Court of Appeal In dlsmlssmg hls appeal the
Court of Appeal held inter alla ot R

: 5 Cem eyt . - - PENPA -
28 T S T LS B T I S P L

-t

g
WY
I
‘N

PR

That on proof of pregnancy and Child birth under Islamic Law,
The testimony of two unimpeachable femaIe witnesses is enough to
provide the essential *proof’ requzred to' establlsh a case of
childbirth or pregnancy that ‘'on  determination v “of Parentage "~
in Islamic ‘Law the parentage of a child is'determined on the i
principle that it follows the marital bed (Al—walad lil-fira’ah).,
Thus a, child born within six months of a marriage ‘and during the *
continuance of such’ marriage is said to be born in wedlock.; That
.on the presumption of legitimacy under Maliki law, the maxzmum )
period within which a child born to a woman is presume to
belong to a previous husband is five years. This presumption

can be rebutted if the woman married another -husband and - - -—7' -

the child is born after six months of such marriage. On legitimacy’
and ‘gestation period under Maliki law, the minimum’ period of -

. . . . fy- 5 . , .
N Y . ‘-h ‘ 'xl.}{'l w '*_Kf'“‘ ».i !' , o : CT » 1 r‘ﬁ Y e o

'8 1989 Nigerian Weekly Law Reports Vol. 1, P. 718

voL' 25-26 ' 448
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gestation is six months, and therefore a child born within six
.. months of marriage cannot be legitimate.”’ 19
From the above authority, it is abundantly clear that the minimum perrod of husband
gestation is six month, and this has been agreed by all jurists. It thus means that:-
..+ If a married woman bears a child less than six months after the, .. . _
.. Imarriage, its paternity is not, attrzbuted to . the husband, since | C e
t oo She was undoubtedly  carrying . the, chzld before the marriage, ... .

al by F

e unless xthe husband clazms and declares it as his on condition. ~ - .-

5

that he does no state that zt was the product of. formcatton R v e

beovoteg g S R N redy Vil oy 1 3 Jf’~’ RV TS 8
By and large legrtrmacy ofa chrld may as well be presumed from the crrcumstances .3
under, which the marriage of i its parents is ‘presumed. emrene s v Tl edt gt
b.) Establishment of Legltrmacy/Patermty by acknowledgement. s e el

Hand in . hand with .the, estabhshment of legrtrmacy through marriage is its ,
estabhshment by acknowledgement Under ‘the . Sunnih Iaw it is only the father that ,
hag the rrght to establrsh the relatronshrp of chrldhood to the exclusron of the, mother
or. any,)other relatrotns This generally need not_ be. express, it _may as well ,be t*
presumed by conduct of the father such as hrs habrtual and open treatment, of the

contrary.,m Y] !a - - ) TR 31"’" "’“"“T
Estabhshment of legrtrmacy by acknowledgement is only necessary in a s1tuat10n N
where the fact of an alleged marriage is uncertam, ‘but can hot be used as a
mechanism ‘to legitimize a child that is known to be 111egrt1mate, The prmcrples ot;
acknowledgement under Islamic Law therefore dictate that:-

“It must be made in such a way that the acknowledger mean \
{0 . accept the other not only as his child but as his legltlmate ’
child. The _ages of the parties must be such as to admit of the - .
acknowledger being the father of the person . acknowledged The |
person acknowledged must not be the offspring of Zinna, that is,
adultery, incest or formcatzon The person acknowledged must,
not | be  known_to be the child of another man. The
acknowledgement must not have been  repudiated by the person

Acknowledged 2

L

’

.. ot
3 .

4 L

"’IbrdPP 719720 Ty '
2 Qadri A. A. (1986) Islamic Jurrsprudence in the modem world Taj Co. Gate Delhr P 403 .

2l Vernes B. R. (1980) Muhammadan Law 5" Ed. P.204, also Mulle, Principles of Muhammadan
Law 6" Ed. Section 344, . e

, o ¢ s i . P
. ...-a~ [ | I v
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i From the above examination, the following proposmon may be deduced -

. L

1. That the paternity of the child must not already be certain or established on
any other person. ‘ One example is a situation where a person takes a child
from someone for upbringing eithet his telation or not and it is known to
people that, that child is the child of another person, then the person that has
taken the charge of his upbringing will not be heard to claim that child to be
his. Likewise the acknowledgement is only necessary where the fact that the
child belong to the person claiming him is uncertain e. g. A person travelled
out of his locality for a very long time, settled somewhere got married and
had children without the knowledge of his own people. By the time he return

~ 7 ¥ tp them with children, it 'becomes necessary for h1m to acknowledge the
© <"~ - "paternity of the children to his own people. However as pomted out earlier
" such 'acknowledgement need not be express 1t 1s sufﬁ01ent if 1t can be
CT ':mferred from his conduct. ' c R
SRR R For the acknowledgement to be valid, it’ ‘must be made by .an adult and sane
" 4""person whosé age differencé with the child would clearly admits’ thelr bemg
" U father and child. o St e
- - 3)%Theé acknowledgement must’ ‘hot, be merely of paternlty but of 'legitimate
paternity. Thus if a person acknowledges a child to be his by Zinnah, the
" paternity would not be ‘established.”” Thus if a man commits zinnah with a
- woman and she becoimés pregnant, the product of such pregnancy would not
‘-;' " he the ]P(ntlmqtp nhvld ‘nf the marn even if he’ ha?‘“‘\ons yé marry th:'«;—cman
<% I "and she deiiver the pregnancy in his house. "' ' 4 iU
Y%7 At this juncture, ‘we are obhged to draw the’ attentlon of some musl.ms
wM T against the ‘barbaric practlce of romantic love in their courtshlp ‘After
sometimes, they may decide to formally marry, often after the accéident of
conception. This practlce is considered as normal, under the custom of some
Nigerians, and it is generally accepted by them as a means of testing the
. fertility of the girl. In some cases however, it is resorted to, to avoid the
“+ *+7 7 possibility of the "parents objecting to the choice of the spouse. * It'is
"iN 7 submitted that most of the people that engaged in this practice are doing so
"+ 1 due to their i 1gnorance of the Islamlc legal prov1510n relatmg to legmmacy of
¥ % 7! children. '
4.~ "That the child if capable of forming an opinion or if he reached the agé of
understanding must corroborate such assertion. However, ' childreri are
warned against denylng thelr fathers any child that demes hlS real father

X AU SRR e R I

22 Neil B. E. (1875) Digest of Muhammadat Law Part I, 2 Ed. Pp. 4141415
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would receive a serious pumshment in the hereafter. The prophet is reported
to have wamed such a person in the followmg terms:-

‘ “Whoso acknowledges a father other than hzs own whzle he
- knows Paradise is unlawful for him” »23 J

. ln anothér 'tradition' the prophet is reported to have said:-.

’ s ! “Turn not away from your fathers whoso turns away from
S L hls father, He is indeed an infidel.’ nld

. tis also imperativé that the al:knowledger should be one who could have

. lawfully been the husband of the mother. Thus where there exist any barrier

at the time of the allege marriage, either in form of permanent or temporary

prohibition and the parties are very much aware of this existence, then the

child can not be a.legitimate child. In RASHID AHMED Vs ANISA

. AKHATUNZS a husband divorced his wife by .three talag but contmues to

" cohabit with her and treated her as his wife for 15 years thereafter. During

. this period five children were born, all of whom he treated as his legltxmate
children. It was held that the children were illegitimate.

‘ Based on the preceding discussion, it is pertmcnt to pomt out that once the paternity
is ‘established through acknowledgement, it give rise to certain legal relationship
such as the right of inheritance, presumption of marriage between the acknowledger
and the mother of the child more especially at the time of conception of the child.
Thus the effect of the acknowledgement is two fold. i.¢. it can be taken advantage of

_ by the child are well as by its mother. Moreover, the acknowledgement once made
can not retracted. %

'.

')Establishm’ent of ﬁatemity through evidence

Another means of estabhshmg paternity under Islamic Law is through ev1dence this
‘, may happen in a 31tuat10n where the husband was away and in his absence the wife
. ‘gave birth to a baby. He may have cause to doubt the dehvery or the child. In such
situation the wife may bring evidence to prove her assertion and for this purpose the
. evidence of two females is sufficient accordmg to Maliki Law, one female accordmg
to Hannafi and Hanbali and four females accordmg to Shafi’i law ,

-1
T

R =t e, !2

B Al Qaradawn Y (1989) The Lawful & Prohnblted ln Islam p. 228
2 Ibid P. 228

B ALR.(1932) P.C.25 at p. 27 )
* Sayed Habibur V. Sayed Altaf Bom. LR. Vol.33p. 636 P.C. , .~ - e
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It should be noted that the evidence contemplated here is quite distinct from the

evidence contcmplated by the Child’s Right Act whole idea is to prove paternity and
establish legitimacy with or without marriage.

Conclusion

From the preceding discussion it is pertinent to conclude that Islamic law, in contrast
to the Child’s Right Act adopted a very strict attitude in establishing paternity and-
legitimate descent. It is clear that the status of patemity and legitimacy could only
be established through marriage contract. Issues of acknowledgement and calling of
evidence are only relevant in case of uncertainty, such as where the fact of an
alleged marriage is unknown. It is also abundantly clear from the discussion that
once, the status is certain the father has no right to disclaim the child. .

In the same vein the law does not permit an individual to confer the status on
someone that is known to be a child from an illicit relation.
The child’s Right Act on the other hand focuses attention at resolvmg dnspute over
paternity or maternity outside wedlock by employing the means of scientific test. A
method, that is clearly in conflict with the provisions of Islamic law particularly, as
it is intended to secure for the child, a father with or without marriage.
-1t is observed therefore that for the Child’s nght Act to be acceptable to the
Muslims it must either be:- ‘ P
a) Subjected to the test of validity when it is to be applled to Muslims party,:
that means where there is a conflict between the provisions of the Child’s
Right Act and that of Islamic law, the provisions of Islamic law shall prevail.
This may be achieved through a simple devise by making proviso at the end
of each section that is found to be in conflict with Islamic law to state that
where the parties are Muslims the provision of Islamic law shall apply. Or
b.) In the alternative, as a compromise, the Act may be allowed to remain as it

is but with limited application to non Muslims and for the Muslims the
. provisions of ISlamlC law applies. ' o
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