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1.0 INTRODUCTION
The middle of the twentieth century has seen the gradual spread and

entrenchment of ideas and ways of doing things in a very striking and

similar style that seemed to make all countries of the world

alike(globalization) in their culture, commercial practices, military
structure, legal systems, media and entertainment and even sports. These

growing similarities have led some people to believe that since the world

has been globalized in virtually all social ethos, then the laws of all

countries of the world have to be built on the same global set of values, and

where the underlying of certain legal’ systems differ from these

expectations, they are then judged by the so-called global values either

affirmed or rejected.
Globalization of legal norms particularly in the areas of human rights
treaties and conventions has led to the manufacture of numerous laws on

wide range issues, some of which are sensible, while many others are quite
frivolous, or even contrary to the principles of Sharia and therefore,

unacceptable to the Muslims. Examples of these laws include those seeking
for:

a) Women’s rights (e.g. Convention On The Elimination Of All

Forms Of Discrimination Against Women African

Union Protocol on Women’s Rights in Africa);
b) Child’s Right (e.g. United Nations Convention on Child Rights;

the African Charter on the Rights and Welfare of the Child; the

Declaration of the World Summit for Children and Child Rights
Act, 2003 which was built on international conventions).
African Charter on Human and Peoples Rights;

d) Universal Charter on Human and Peoples Rights;

It is reasonable to expect that this cavalier approach to international
legislation is bound to create problems for those societies whose cultural
background is different from Western society’s form, where almost all laws
are directly or indirectly manufactured. Undoubtedly, most, if not all of

these laws or conventions have already created difficulties and confusion [0
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Muslim societies, because clash directly or indirectly with Shania upon

whose principles their legal system was founded. They also conflict with

their religious valucs and norms which get when a single item is

disturbed by any of the so-called international agreements or conventions.

In view of the above, therefore, this paper aims at making a plea for caution

when nations ratify and domesticate treaties and suggesting methods

limiting the negative cffects of these international conventions where they
interfere with Islamic values and laws of the Muslim communities.

The questions that must be discussed in order to achieve the primary aims

of this presentation are:

(1) What are the possible negative consequences of an international

agreement or treaty on a nation state that signed or ratified it?

(ii) What are the leading considerations that a nation must take as a

guide when drafting or signing international agreement,
instrument, treaty or convention?

The above questions will certainly be applicable to the challenges or

difficulties that are likely to be encountered by a state party in

domesticating (at national level) such international treaties or agreements.
However, before we go into the proper analysis of the above issues that

necessitated the plea for caution in signing, ratifying or domesticating
international agreements, it is imperative to make conceptual clarifications
of some key terms and principles for the overall understating of the

presentation.

2.0 Conceptual Clarifications of Some Key Terms and Principles
This part of the article will attempt at examining preliminary matters of

concepts such as the meaning of international agreement, convention and or

treaty; when can a nation be said to have signed and or ratified an

instrument or convention, including the binding and optional nature of an

international agreement on a state party and domestication as a consequence
of signing or ratifying an international instrument.

2.1 Meaning and Nature of International Agreements, Conventions and
Treaties
Treaties or international agreements are special devices through which
several regions or countries do enter into different: transactions and or

relations. They are ways in which states may set up binding rights and
obligation between themselves. For conflicts or wars are
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terminated or settled, acquired, alliances established and

international organization and agencics created all by means of treaties,
conventions and or charters.) It has been noted that no simpler method of

reflecting the agreed objectives of states really exists and the international

convention has to suffice both for straight forward bilateral agreements and

complicated multilateral expressions of rights and obligations.” It Is very

essential for one to appreciate what really is the concept of a ‘treaty’ and

how it operates under international law and or arena.

A ‘treaty’ has been described by Shaw, as basically ‘an agreement

between partics on the international scene. Although they may be

concluded or made, between states and international organization, they are

in essence concerned with relations between states. This means that

international agreements is primarily governed by international law and

necessarily deals with the relationships between several nations or

governments on matters of bilateral or multilateral and or global concerns

and effects.

Under international law, internal agreements or treaties are generally
governed by an international convention on the law of treaties, commonly
referred to as ‘The 1969 Vienna Convention on the Law of This

Vienna Convention was signed in 1969 and came into force in 1980. It

constitutes the basic framework for any analysis of the features and

characteristics of international conventions, compacts, or covenants.

The fundamental legal principle of international agreement is that, treaties
are binding upon the parties to them and rights and obligations therein
stated must be carried out in good faith.? This principle underlies every
international agreement.

One of the rationales behind this principle of law of treaties is that, without
a minimum belief that states or nations will implement their treaty

obligation in good faith, there may not be basis for sovereign nations to

enter into any bilateral and or multilateral transactions.
It is very important to observe and point out here that, the term

‘international agreement’ is mostly used or called as ‘treaty.’ There are
however, a variety of terms that can as well be utilized to define or explain
what international agreement signifies. Those terms include, ‘conventions »

‘covenants’, ‘protocol’, charter’ Each of those terms refers to the

same basic activity and or conccpt relating to international agreements or
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no
treaties. Hence the use of one term rather than another may be of jittle or

difference or significancne.’ Let us, first but tersely define other terms that

are similar to “international agreements’ or ‘treaties’ before the proper
definition of the more popular term for international agreement i.e. ‘treaties

is attempted in greater details.

‘Convention’ is a term used to mean ‘agreement or compact, especially one

among nations, a multilateral For example, Convention On the

Elimination Of All Forms Of Discrimination Against Women (CEDAW)
1979.” The term ‘covenant? may also be used as a The term

‘protocol’ signifies “a summary of a document or treaty. It also means ‘a

treaty amending and supplementing another treaty’. Again, it covers ‘the

formal record of the proceedings of a conference or congress; the practices
that nations observe in the course of their contacts with The

term protocol as used in relation to treaty or international agreement can be

exemplified by the African Union Protocol on the Rights of Women in

Africa 2003.This is a protocol to the African Charter on Human and

Peoples’ Rights (ACHPR).'? This protocol to the African charter on the

Rights of Women in Africa is an agreement to supplement the provisions of
the African Charter. In addition, certain protocols may be described as

optional signifying that they are non-binding abinitio on states parties. For

example, ‘optional’, protocol to Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), 2000.13

Another important term that can equally be used to describe international
agreements or treaties is “charter’. Among its meaning, ‘charter’ connotes
‘an instrument that establishes a body politic or other organization, or that
grants rights, liberties or powers to its citizens or — Fo,
example, the Charter of the United Nations 1946 and African Charter on the
Rights and Welfare of the child

It is to be observed that all these terms are related to and or have same
connotations and usage with International Agreements or treaties.
The main question now is what does the term ‘treaty’ or ‘Internation al
Agreement’ si gnifies under international law?

Under Article 2 of the 1969 Vienna Convention, a ‘treaty’ is defined ag ‘an
international agreement concluded between states in written form and
80verned by international law, whether embodied in a single instrument or

two or more related instruments and whatever its Particular
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This definition by the Vienna Convention has been
reaffirmed and adapted by the Black's Law Dictionary, the 8'" edition and it
went further to define treaty as “an agreement formally signed, ratified and

adhered to between two nations or

The above of treaty or international agrecments indicates that

once it is ratified and or acceded both by a state then it becomes binding. A

slate. may not therefore pleads it domestic law including its

constitutional provisions as the reason for its failure to discharge its

obligations under such ratified treaties or international Ip

fact article 27 of the 1969 Vienna Convention indicates the binding nature

of a ratified and acceded treaty on a party state and pointed the superceding
tendencies of international agreements over and above domestic laws. The
Article states that ‘a member state (Party to a treaty) is not entitled to

invoke the provisions of its internal (i.e. domestic) law as justification for
the non-execution of a treaty.’ The conclusion that can be drawn from this
article is that once a treaty is ratified it has the damaging legal precedence
over state’s or nation’s law on the same subject however negatively its

consequence on the life and values of its citizens.

Although the definition of a treaty by the 1969 Vienna convention might
not have included agreements involving international organizations as well

as agreements between states which are to be governed by municipal (ie
domestic) law, such as a large number of commercial accords or pacts, yet
they should still be seen as international agreements, according to Professor

This assertion maybe supported by what-article 3 of the Vienna

convention itself states, that: ‘International agreements between states and

other subjects of international aw or oral agreements do not lose their

validity by being excluded form the framework of the convention.” This is

because one important requirement for the validity of a treaty is that parties

to the convention intended to create legal relations as between themselves

by means of signing, ratifying and or acceding to their agreements.

However, the definition of treaty under Article 2 of the Vienna convention

accepts as treaties “agreements which are the constituent instruments of
international organizations, such as the Charter of the United Nations
(1946) and international treaties adopted within international organizations

or agencies.”’ On the other hand, there are certain agreements made between

states, but as mere statements of commonly held principles and

only. Hence, they are usually not intended to establish binding

between states parties. Those types of agreements between nations strictly
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ay not be within the meaning of treaty or convention
under

1969 Vienna Convention. They arc just declarations,

on commonly shared and upheld values and ideas. y
"

the binding nature and effect of a treaty or international agreement.
ne = even if they are signed and or ratified, can not be held binding but

to be implemented or persuasive considerations only.”

speaking ™

Consequently, it may be observed that declarations like the Beijing
declarations and Platform of Action 1999,”° and recommendation on the

consent to marriage, minimum age for marriage and registration of

marriages ( are some accepted principles of international law .Also

guidelines, such as the United Nations Guidelines for the Prevention of
Juvenile Delinquency 1988, popularly known as the ‘Riyadh Guidelines

can be described as additional accepted principles of international law and

in many cases reflect the first attempt to codify customary international law

before its final transformation into a binding treaty.”

It has been noted that in most cases, some of the international standards and
transactions in this category of declarations etc, are adopted or proclaimed
by the United Nations General Assembly, where most nations of the world
are represented and this may indicate wide acceptability. While, in some

cases they are adopted at special meetings of the specialized agencies like
the United Nations Educational, Scientific and Cultural Organization
(UNESCO) etc at which the interest of most states are represented,”’

Notwithstanding the above efforts at clarifying the distinction between
binding international agreements commonly called ‘treaties’ and or
‘conventions’ and non-binding international declarations recommendations
and guidelines, it is always safer to submit that whether or not a particular
agreement between states or nations is intended to create legal relations
depends on the circumstances of each facts and or agreements and soSubject to judicial interpretations.”® For example, the Internationa] Court ofJustice (ICJ) regarded a ‘Mandate agreement’ as having the character of a
treaty, Again, optional declarations with respect to the compulsor

of the International Court of Justice itself have been regardedtreaty in the Anglo-Iranian Oil Co. the Icy
“Xpressed doubts about whether a ‘concession agreement’ between a privat“Ompany and a state constituted an international agreement or treaty 3



In view of the analysis made on the meaning and nature of International
agreements, one may venture to suggest that, there are non-binding
international aereements which are mostly described as declarations,
recommendations und guidelines subject, however, to partics to

create legal relations. While on the contrary we have the binding
international agreements and are commonly named “treaties , covenants
conventions and even sometimes protocols and charters. Also, treaties by
their nature may be categorized as ‘bilateral i.e. before two nations and

multilateral i.e., between more than two states. These are expressly covered

by the provisions of the 1969 Vienna Convention on Law of Treaties.

2.2 The Making, Signing and Ratification of International Agreements are

Treaties
The primary concer of this part of the paper is to highlight some of the

accepted ways of making a treaty including modes of expressing consent to

it by states parties. through, signature, ratification and or accession. Efforts

will also be made to show the distinguishing features of signing and

ratifying a treaty under international law.

Usually, international agreements or treaties as binding legal instruments

between states parties are made or concluded in a written form. Mostly,
international agreements are drafted as between states or governments or

heads of states or governmental departments, whichever is found to be the

most expedient and or convenient. It has been however observed that

majority of the most important international agreements are concluded or

entered as between heads of states, while many of the more worldly
agreements such as minor commercial transactions or pacts are written as

between government departments and or A typical example of
an important international convention concluded as between heads of states

and or nations is the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa (briefly called African Union
Protocol on the Rights of Women in Africa), 2003.°°
The text of the said protocol on women’s rights in Africa was presented to

the Executive Council of the African Union (AU) and later on adopted by
the African Heads of States and Governments following —

the

recommendation of the Executive Council, during their second ordinary
summit on July 11, 2003 in Maputo, Mozambique.*4 Nigeria signed and

ratified this protocol on 16" December, 2004.
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mational agreement has been drafted and got adopted by the

s, it will to remain a non-binding agreement until a

ate party expressed Its consent to be legally bound by the stipulations in
The question ts how does a state or nation express Its

ont to an international agreement so as to be legally bound by its

ions? In answer to the above question, it can be said that, there are a

mber of ways in which a state or nation may express its consent (or binds

itself) to a treaty Or convention. According to the indications under Article
11 of the 1969 Vienna Convention on Law of Treaties, there are about five

ways in which a member state can express its consent to be legally bound

hy an international agreement. Hence, consent to an international

joreement may be expressed
(a) Signature, or

(b) Ratification, or

(c) Accession or

(d) Exchange of instruments constituting a treaty and

(e) Any other means if so agreed by states parties.

member state

t!

Out of the above stated ways of expressing consent to international

agreement (bilateral or multilateral) the first three, namely, signing,
ratifying and acceding may be described as most popular, hence, the choice
of them to be further but briefly expansiated in this presentation.

2.2.1 Consent by Signature
A state or nation may regard itself as having given its consent to an adopted
text of a treaty and becoming legally bound by it, when that treaty is signed
by its head of state or its authorized representatives, like foreign minister, or

minister of justice. It is important to note that where a treaty is signed bya
Person not authorized or authorized but not exercised as required by the
enabling national law, such a treaty will be without any legal effect, unless
the state involved afterwards confirms the

Although consent by ratification is probably the most popular of the
methods adopted in practice, yet consent by signature does retain som
Significance especially in light of the fact that to insist upon ratification in
each case before a treaty becomes binding is likely to burden the
administrative machinery of government and result in long This

the permissibility of consent by signature. This mode of expressing
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consent jis appropriate for the more routine and less sensitive or politicized
conventions.

It is to be observed that where a treaty itself, or if the states parties intend
that a signature alone without recourse to ratification would bind them, then
Signing a treaty would legally bind a state to a protocol or convention.
However, where the convention is made subject to acceptance, approval or

more commonly known term ‘ratification’, signature will be become a mere

formality and will mean no more than that state representatives have agreed
upon an acceptable draft of the international agreement, which will be
forwarded to their particular governments, for the necessary decisions
making as to ratification or rejection. In this case, a treaty is said to be non-

binding legally speaking, although a state party would be expected pending
the ratification to refrainfrom doing certain acts that may defeat the purpose
and object of the

2.2.2 Consent by Ratification

Generally, ratification is the most popular mode which a nation would

express its consent to be legally bound by a treaty or convention.

Ratification is always stronger than signature in terms of making a state

bound by a treaty. In most cases, certain protocol will require that even if it

is signed, it must be ratified before it comes into force.

The term ‘ratification’ is also used as ‘acceptance or approval’ in relation to

expressing consent to international agreements. Article 2(1) (b) of the 1969

Vienna Convention defined ‘Ratification’ in connection with a treaty as ‘the

international (not national or domestic) act... whereby a state establishes on

the international (not national) plane its consent to be bound bya treaty.”””

The rationale for requiring ratification of an international treaty even after

signing same by a state or its sovereign was ‘to ensure that the

representative did not exceed his powers or instructions with regard to

making a particular agreement’.
The rule that a treaty is not binding on a state party until after its ratification
has two basic advantages, namely internal and external. In the case of

external benefit, the delay between signature and ratification may often be
in allowing extra time for consideration once the negotiating

process has been But in the case of the internal benefit, the

advantages are so great and beyond measure for it led to greater
participation by a state population in public affairs of the world that would
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her positive or negative impact on their lives. Thus,
‘fication before a treaty becomes binding, the feelings 0

d. Thefor
citizens of a state party have an opportunity to be expresse

0
is that if the public opinion indicates a strong negative reaction

a responsible nation state may be compelled to decide or not
t0 the

.
the treaty.” It is observed that, the above wisdom and or

of ratification requirements, may be applied to explain
procedures and requirement under section a

Constitution of the Federal Republic of Nigeria, 1999, tr
domestication and or implementation of international treaties in the country.

be of eit

Generally, rules relating to the ratification of treaties vary from country to

country. Hence, on how best a nation effects ratification is seen as a matter

of internal domestic or national law alone and outside the regime of
international law.” However, ratification usually occurs after a state s

internal political as well as legal (including constitutional) processes and

provisions to accept the terms of the treaty have been completed and or

complied with.

Ratification in the case of bilateral treaties is usually accomplished by
exchanging the requisite instruments. But in the case of multilateral
treaties, the usually procedure is for one party (like the UN’s Secretary
General or the chairperson of the A.U. Commission) to collect the
ratifications of all states and keeping all parties informed of the situation.
For example, Article 47 of the Convention on the Rights of the Child
(CRC), requires a state party to the convention to deposit its instrument of
ratification with the Secretary General of the United Nations. Similarly
Article 28 of the Protocol on Women’s Rights in Africa provides that “The
instruments of ratification or accession shall be deposited with the chair
person of the commission of the AU.”*”

2.2.3 Consent by Accession
A state may become a party to a treaty and expressed it’s cons
legally bound by it, even through is not a signatory to the
technique of “accession” and not by ratification, provide

consent is authorized or permitted by th
negotiating For example, Article 48 of th
“accession” to be one of the ways of expressing consen

€nt to be
Protocol, by the

d such mode of

© CRC allowed
{to it by a State
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party. While Article 28 of the Protocol on Women’s Rights in Africa also

authorized its accesston by the states parties in addition and or as alternative

to signature and ratifieation.

It is hereby submitted that a stale may express consent to by signature, or

ratification and or accession, all however to be done in accordance with its

national law or constitutional procedures. One of the most important

consequences of signing, ratifying and or acceding to an international

agreement is that, upon satisfying the minimum number of days and states

parties, the treaty enters into force and a state party becomes bound by it

including obligation to domesticate and or implement its provisions. For

instance, Article 29 of the Protocol to Women’s Rights in Africa declared

that ‘the protocol shall enter into force thirty (30) days after the deposit of

the fifteenth (15) instrument of ratification.’

It is important to stress one fundamental nature of many treaties and or

conventions. This is the fact that, many treaties are made amendable either

by the agreement of the parties or through a separate treaty (better called ‘a

protocol), thereby giving allowance for changing the provisions of a treaty.
Thus, there are mechanisms provided for states parties who in the process of

domestication of a treaty may be challenged to call for an amendment of the

treaty for domestication.

2.3 Domestication as a Consequence of Signing, Ratifying and or Acceding to
International Agreements
The term domestication of a treaty’ ordinarily may be described as the
transformation of a signed, ratified or acceded convention into national law
or legislation by a party state for its implementation and enforcement.

Usually, domestication of a treaty comes as a consequence of the
commitment of states parties to implement and enforce the undertakings
under the treaty, nationally or locally. According to Sarah Mukasa,
‘domestication’ is a process of ‘aligning and framing national laws to

reflect’ principles of international agreements as signed, ratified and or

acceded to.”

Once a nation ratified a treaty then it becomes binding. The state must

comply with all the terms of the treaty and ensure its effective

implementation on its people and territory as a national or domestic law or

legislation. This is what in reality domestication of international agreement
is all about. Many multilateral treaties will include in their articles the
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requirements
for compliance with the convention through acts of

domestication. Acts that may constitute domestication of an international
gereement by a state include cnacting and implementing

appropriate legislative including constitutional measure for the rights and

obligations created under the For example, Article 6 of the Protocol

to Women’s Rights in Africa, on marriage and the indications calling for its

by a state party, declared that:

‘States parties shall ensure that women and men enjoy equal rights and are

regarded as equal partners in marriage. They shall enact appropriate
national legislative measures to guarantee that:

(a) No marriage shall take place without the free and full consent of

both parties;
(b) The minimum age of marriage for women shall be 18 years;
(c) Monogamy is encouraged as the preferred form of marriage....”

In fact, Article 26 of the Protocol on Women’s Rights in Africa provides a

clear instruction on how a state party many domesticate and or implement
provisions of the Protocol. Article 26 reads:

1. States parties shall ensure the implementation of this protocol at

national level, and in their periodic reports submitted in

accordance with Article 62 of the African Charter, indicate the

legislative and other measures undertaken for the full realization

of the rights herein recognized.”

It is to be noted that the terms ‘ratification’ and ‘domestication’ in relation

to international treaty though are not the same, yet they share similar

purpose of making a state party to be bound by and enforce the provisions
of atreaty. Strictly, ‘ratification’ as defined by Article 2(1)(b) of the 1969
Vienna Convention has to do with a nation’s act at international plan
expressing its consent to be bond by a treaty. But ‘domestication’ is a

act made or process and procedures followed at national or local

arena for the application and enforcement of the terms of the treaty within
its territory. Hence, domestication can be seen as the internal constitutional,
legislative and sometimes political procedures and methods adopted for the
effective implementation of ratified international agreement by a state party.
As regards the procedure for signing, ratifying, acceding and domesticating
or implementing protocols or conventions, many treaties do provide that
States parties shall be guided by their constitutional procedures. There are

Mainly two different ratification and domestication techniques for
international agreement in The first mechanism is the French-
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based constitutions. Here, constitutions of French-speaking countries or

nations allow for direct domestication and or implementation of an

international instruments once a state ratifies them. The second mechanism

and in contrast to that of French-based constitution is Known as the British-

based and American constitutions. Here, for any term of international

ratified to be implemented at national level or domesticated, it

must be enacted as a new bill by parliament or national assembly. It is this
second methods of domestication that Nigeria belongs. Consequently the

Constitution of the Federal Republic of Nigeria, section 12, specially
provides for the procedures to be observed for the implementation of

treaties in the country.”
In view of its fundamental significance in this paper, the provision of

Section 12 of the 1999 Constitution on implementation of treaties in Nigeria
will now be quoted as follows:

12(1) No treaty between the Federation and any other country
shall have the force of law except to the extent to which any
such treaty has been enacted into law by the National Assembly.

(2) The National Assembly may make laws for the Federation or any part
thereof with respect to matters not included in the Exclusive Legislative List
for the purpose of implementing a treaty.
(3) A bill for an Act of the National Assembly passed pursuant to the

provisions of subsection (2) of this section shall not be presented to the
President for assent, and shall not be enacted unless it is ratified by a

majority of all the Houses of Assembly in the Federation.

A typical example of how Nigeria domesticated or transformed
international conventions into national legislation for purpose of its
enforcement following the due processes of the constitution is the African
Charter on Human and Peoples’ Rights 1981. Nigeria as early as 1983
ratified and domesticated it in the same 1983. This Act is today cited as

‘the African Charter on Human and People’s Right (Ratification and

Enforcement) Act 1983.°° Section I of the Act provides for the enforcement
of the provisions of the charter in the Nigerian courts as follows:

1. As from the commencement of this Act, the

provisions of the African Charter on Human and

Peoples’ Rights which are set out in the Schedule to

this Act shall subject as there under provided have
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force of law in Nigeria and shall be given full

recognition and effect and be applied by all

authorities and persons exercising legislative,
executive or judicial powers in Nigeria.”

rhe Court of Appeal, in Fawehinmi V. has this to say on the

of a treaty in municipal courts. Where there is no enactment

to give effect to the spirit of a treaty, and due regards b sovereign

sovernment it cannot be justifceable in a municipal court.” This simply

explains how significant an act of domestication is towards effective

implementation of ratified international agreements on the territory of a

enforce

party state.

As we have noted earlier, one important feature of many international

agreements is that they are capable of being amended. Another feature of

international convention is that, ratification is generally not done within a

period of time. In other words, due to sensitive nature of-some

treaties, states parties take time or years before formally ratifying it. Thus,

you find some multilateral treaties taking many years before entering into

force. For example, the Convention on the Elimination of all Forms of
Discrimination Against Woken (CEDAW) was adopted by the General

Assembly of the United Nations in 1979. Nigeria ratified it in 1985 i.e.
about six years after adoption. Yet upto date despite series of efforts by its
promoters in the country, CEDAW has not been fully domesticated’ into
Nigerian law.°° This is a clear evidence that nations must always be very
cautions in singing and ratifying treaties. Similarly, it is important to note
that treaties are always allowed to be signed, ratified and or acceded to
subject to certain reservations. A reservation is defined in Article 2 of the
1969 Vienna Convention as:

‘a unilateral statement however phrased or named, made by
a state, when signing, ratifying, accepting acceding to a

treaty, whereby it purports to exclude or to modify the

legal effect of certain provisions of the treaty in their

application to that state.”

Although many human rights activists may insist on the restrictive
interpretation of the use of this right of a state party to international
agreement, yet it is hereby submitted that countries like Nigeria — a
Multicultural and multi-religious society must always use this mechanism of

in order to avoid having conflicts with its

Commitments and primary domestic responsibilities, values and laws. This
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is a

ratif
very important guide that upholds the present call for caution in

and domesticating international agreements in Nigeria.
3.0 NATIONS BE CAUTIOUS OF INTERNATIONAL AGREEMENTS
When we are requested to make a plea for caution when drafting, signing,
ratifying and domesticating international agreements (or instruments) by
sovereign nations like Nigeria, it means that, we are to identify and examine
some of the reasons or consideration that should guide a state when

accepting to be bound by and implement terms of international agreements.
There are several considerations that can support the call for a nation’s
caution when ratifying and domesticating treaties. For the purposes of this

presentation, two important factors and or considerations for caution are

identified as follows:

a) Difficulties arising from the application of treaties, namely,
territorial scope or limit of the treaties within a nation and the

supremacy of treaties over constitutional and other legislative
provisions in the event of conflicts; and

_

b) Some negative effects of certain international agreements on the
socio-cultural and religious value, teachings, and injunctions of
the majority of the citizens of the ratifying and domesticating
country.

Certainly, these are some of the probable challenges and or difficulties a

nation may encounter when ratifying and domesticating international

covenants and or conventions. They are valid factors for caution in

countries like Nigeria that operates multiple legal systems and made up of

different socio cultural and religious background and practices which are

equally sanctioned in the nation’s supreme law i.e. the constitution. In

discussing the above two major factors for guiding a nation in ratifying and

domesticating a treaty, examples will be drawn from some selected treaties

ratified by Nigeria and in some have been domesticated.

3.1 Difficulties Arising from the Application of Treaties

There are two important issues to be raised. The first, has to do with the

scope or extent to which a ratified treaty is applied in a nation. Does

cover the entire territory or can its application be limited or restricted to 4

particular part of the ratifying country? Secondly, can a nation refuse

apply and or domesticate its ratified treaty on the basis that the terms of the

treaty are in breach or conflict with its constitutional and other legislative
provisions? In other words, in the event of conflict between the terms of the
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d treaty and the provisions of a nation’s law, for example, the

ratifie
which one supersedes?constitution,

In an answer to the first issuc, Shaw, M.N. contended that, unless a different

intention appears from the treaty or is otherwise established, Article 29 of

the 1969 Vienna Convention provides that a treaty is binding upon each

artying respect of its entire territory. This is the general rule, but it 1S

ossible for a state to stipulate that an international agreement will apply

only to parts of its This paper strongly associate itself with the

osition above taken by Shaw. Hence, it can be advanced that, Ni geria; can

validly restrict application of some ratified treaties to states where it is not

going to be difficult to enforce them. For example, the provisions of

CEDAW that have been ratified by Nigeria in 1985 and currently
undergoing processes of domestication, especially on contentious matters

like equality of men and women and over their rights and responsibilities
during marriage and dissolution.°** States that are predominantly Muslims

and governed by Islamic law injunctions would no doubt find the

application of this type of treatydifficult on their people. The same

argument could be advanced that, when a nation is domesticating a ratified

treaty, like the Convention on the Rights of the Child (CRC) certain

provisions of it that are directly in conflict with the values for example,
Muslims in states like Kano, Sokoto, Katsina, Bauchi etc should not be
extended to those states. Nigeria ratified CRC in 1991 and has in 2003
succeeded in the partial domestication of same as the Child’s Rights Act
2003. The problem is that many states are yet to adopt the CRA because
of the misgivings Muslims have over its origin and steps taken at

domesticating it at the National Assembly.

On the second issue, to wit, where there is conflict between national 1a

including its constitution and a ratified international convention or treaty,
which of them takes legal precedence? There appears to be two contrasti

y

answers and or opinions on the above question.
ng

According to Ibrahima an international agreement duly ratified
(like the Protocol on the Rights of Women, 2003), takes legal precedenc
over national law including its constitution in the event of conflict between
the two. This, he submitted was part of the ‘explicit’ conclusion of th

1969 Vienna Convention on law of treaties. According to Article 27 of the
Vienna convention, member state or party to a treaty is not entitled
invoke the provisions of its internal law as justification for the non.
execution of a This supremacy of international agreement over

223



Nat ‘
‘

protect More Imperative when the treaty in issuc secks tg

nat TES, it is contended that the consequence of

charter
& National law to take precedence over the charter African

er on Human and Peoples Rights)’, could be to obliterate theIn 1:
.and of the laws and liberties provided for by the

Furthermore, it has been canvassed that a state cannot plead a breach of jt,
Constitutional provisions as to the making of treaties as a valid excuse for
rejecting the implementation of a treaty. This seems to be the view
Provided by Article 46 of the Vienna Convention. It is now clear on this
Opinion that a nation must be cautious when ratifying and or domesticating
an international agreement. It has a far reaching binding consequences over

and above its national and or constitutional provisions. However, this
presentation respectfully declined to associate itself with this type of
conclusion.

The second and the preferred view in this presentation is the one held by
Sibongile Ndashe,™ to the effect that national law more particularly the
constitutional provisions of a member state to a treaty must always take

legal precedence over international agreement in the event of conflict
between the two. According to this writer, a constitution is ordinarily the

supreme law of a country. It constitutes an embodiment of the norms and
basis upon which the laws of a country must be tested. All laws, including
intentional agreement as governed by international law, will be valid to the
extent of their consistency with a country’s constitution.

This view is more sound and preferred compared to the one held by
Ibrahima Kane. This is because, even going by the provisions of section 12

of the 1999 Constitution of the Federal Republic of Nigeria, international

agreement, or charter or convention like CRC can not have the force of law

in the country unless it has been domesticated or transformed into law by
the National Assembly. Section 12(1) of the 1999 constitution reads:

“No treaty between the Federation and any other country shall have the

force of law except to the extent to which any such treaty has been enacted

into law by the National Assembly.”

Thus, any international convention (as in the case of CRC) or charter (as in

the case of African Charter on the Rights and Welfare of the Child (199)
Nigeria can only be implemented in Nigeria if its domestication is done no
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h of the constitutional requirements and procedures under section
breac

(2) and (3). One may probably submit that, because
the

domestication of these two most important international treaties on

children’s rights in Nigeria as the Child's Rights Act, 2003 hence it

viewed as unconstitutional for failure of the National Assembly an

sponsors of the domestication to comply with the provision of section 12(3)

of the 1999 Constitution.
In view of the above highlighted difficulties on the application of treaties, it

is always better for a nation to be cautious in ratifying and domesticating

‘nternational agreements. The application of Islamic law of personal status

can be seen as a constitutional matter and rights of the Muslims, therefore

any treaty like (CEDAW, CRC) etc touching on matters of Islamic law of

marriage, divorce and inheritance, may be interpreted as inconsistent with

the constitution and of no force of law.

3.2 Some Negative Effects Of Certain International Agreements On The

Socio-Cultural And Religious Values of a Nation State.

It is to be noted that majority of the international agreements are drafted and

expressed with the primary aim of setting universal standard for all peoples
and all nations. However many of their terms and provisions may be

viewed as against the socio-cultural and religious values of Nigerians,
particularly Muslims. Therefore, they are vehemently resisted especially at

the process of domestication. For example, certain international human

tight treaties, like CEDAW, CRC, the Protocol on Women’s Right in

Africa, African Charter on the Rights and Welfare of the Child and African
charter on Human and Peoples Rights, etc may provide terms that are

totally unacceptable to the divine injunctions of Islamic law and the socio-
cultural and religious values of the Muslims. Whereas those treaties have
been ratified by Nigeria awaiting domestication, some of them have even
been domesticated. Amongst those that have secured domestication are:
African Charter on Human and Peoples Rights, which is now cited as the
African Charter on Human and Peoples Rights (Ratification ang
Enforcement) Act 1983, Cap. C23, Laws of the Federation 2004. Also the
CRC and the African Charter on the Rights and Welfare of the Child have
both been domesticated as the Child’s Right Act, All these seem to
have contained provisions that are likely te be’ destructive to {slamic

children’s and women’s rights. For instance, CEDAW"
_~

the on Africa seek to protect the rights
. .

ate . ge
x ay

‘+

>
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international instruments prohibit child marriage and betrothal. They fixeg
18 years as the minimum age of marriage for a woman. The CRC ang
Africa Charter on the Rights and Welfare of the Child, domesticated as the
Child’s Rights, Act 2003 have equally provided some terms that are not

acceptable to Muslims and Islamic law. For instance, the African Charter
on the Rights of the Child, Article 24 permits adoption of a child. The
Child’s Rights Act, 2003 in section 146 authorises or legalizes adoption of

children. These are certainly not acceptable in Islam. Again, the

on Women’s Rights in Africa guarantees sexual and reproductive rights of

women. They include her rights to medical abortion, to resist unwanted or

forced sex. In fact, Article 14 of the protocol on Women’s Rights in Africa
because of its far reaching implications on the socio-cultural and religious
values of the majority of Nigerian Muslims over their family system
deserves reproduction here below as follows:

“Article 14: Health and Reproductive Rights
(2) States parties shall ensure that the right to health of

women, including sexual and reproductive health is

respected and promoted. This includes:

(a) The right to control their fertility;
(b) The right to decide whether to have children, the number of

children and the spacing of children

(c) The right to choose any method of contraception;
(d) ...

(e) ...

(f) The right to have family planning education.”

The implication is that Nigeria has ratified the above protocol and so under

obligation to enforce all its terms. They are to be applied even on Muslims.

Therefore, when it comes to enforcement including domestication of

provisions of such international treaties, Muslims will no doubt resist them.

4.0 Conclusion and Suggestions
In the final analysis one may submit that, a nation like Nigeria no doubt

must interact with other nations of the world including ratifying bilateral or

multilateral treaties. However, in doing so and by extension, domesticating

those treaties, caution must be taken not to radically offend its constitution

(as the grundnorm) and the socio-cultural and religious values of its citizen.
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afore suggested that when Nigeria is making, signing ratifying and

js international agreements, it should do so with caution, first to

it's constitutional provisions and secondly, not to

avoid
une

-cultural and religious values of its citizens, especially
the

Jes and teachings of Islamic law.
nelpr

her measures to gu

es

ide Nigeria in ratifying and domesticating international

or sements include:
ap Signing must be subject to ratification.

ai Ratification should always be made with reservations so as to

allow flexibility in case of opposition to its enforcement as

national law.

Any international agreement to be signed and ratified or

domesticated in Nigeria should be subjected first to the popular
views and opinions of the citizens whom are to he affected by its

provision. In other words, a treaty that is to be ratified or ratified

but to be domesticated should be popularized to the citizens,

while the state should in good faith respect the majority views of

its citizens on same.

(iv) Nigeria must not be in a hast to ratify and domesticate

international agreements simply in order to make world leaders

like America and Britain accept, it as a progressive nation. It

must take its time weighing the advantages and disadvantages of

any treaty. Again, even where it has ratified, it should be able to

utilize the provisions of the treaty that allows amendment where
later it discovered the impracticability of the terms of the treaty
on its territory and people.

(v) Parties representing Nigeria at singing or ratifying treaties must

always be guided by the limits of their authorities or powers, by
the constitutional provisions especially matter under exclusive
and concurrent legislative lists and the overall socio-cultural and

religious values of the citizens of the country they represent.
This will enable them appreciate those areas of the treaty that

may require reservation and or amendments.
(Vi) Heads of states and governments and members of the National

Assembly who primarily are responsible for the domestication of
an international agreement must also be made to appreciate and
understand the binding consequences of a treaty and its possible
conflicts with the national laws and socio-cultural and religious

227



values of the country. They must be educated on the need forobservance of rule of law, due process and constitutional
procedures in ratifying and domesticating international
agreements.
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